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*  B.Mus. (Toronto); J.D. (Queen’s, Canada); PGrad Dip Int'l & Euro Law (UJM Lyon 3); LL.M. (UCL).
*%

Judge of the Office of the President of the Supreme Court.
** LL.B (Hons) Chulalongkorn University; LL.M. Cambridge University; LL.M. University of California, Berkeley.
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nszuIumMsaNlanaIms wudlinfiiniusesmanlinnudAgdenisfunsos
ﬁmmﬂaumﬂmammsmmiaﬁawﬁﬂLﬁmmmmﬂmemﬂﬁmvimﬂi:mﬂlﬁ FAUILAY
Tuansgowsnmlandnsnnuaulalunsauasesdyaioun lnAa1n193:9aUssned
1AM IYUNIAULITINIATIUA IS anInMaAlssmAlumIAndun UL
aualnnains lusasidmimnzesmamaidiiuuiliufasiudedumdon
sasAnzanalanaIMs IngUssaeAdAmresunaNiAonmsalidiumamii
Fomeaasuduanzianzas 5 desAninlimamainnsaniesimdouiossen
AufiunfieAuAsoIdLIeUa IARRINSTEIRENTYNUNS LTI NATRA1ILTNA
naol

Tnodadareda lanainis anwingaz@nslunisiesiosrinanluma
ﬂﬁﬂﬂ’liﬁlﬁ%ﬂﬂ1iﬂ’ﬂﬂ§ﬂ’ﬂﬂ’mﬂ5’lﬂﬂ?ﬂﬂﬁlﬁﬂuﬂﬁ@fﬁﬁlﬂuﬁﬂﬁﬂﬁ‘]J“ilE]ﬂf\Iﬂ’]‘]:lJuE]L}fyﬂIm
ARIMSAEIATY 9 Heunaamiy WuAud detedueesaninensmaznitalszing
(International Chamber of Commerce- ICC) 78 28 (6) DtyeAI1 “MIIEUaTanNNIn
iWedniunszuumsenanlanaimsmelitetoAuil giinmana... fazaazanslu
mamifinaflugUuuudu 9 anuwhimsaazanaananlimntustognies” ety
pagam e lanaINIsuningiaouney (The London Court of International
Arbitration-LCIA) Afmunluiueaderiulude 23.4 91 “ledginmanasiiaziidiy
nszuaumseuanlanamsmelddetionud Aimmazfossumsufoamiiouilinna
fazlaidesseonAdiunfnemanientisnugAsssuduiensBodeniedfiy
AR TBUINIITD IR DU LARNRINIT” Iuﬂm:ﬁﬁaﬁaﬁwaa@ués:&’uﬁaﬁwm

3:1319U52nfl (International Center for Dispute Resolution-ICDR) lulaiums

! International Arbitration: Corporate Attitudes and Practices 2006, at 7 (PricewaterhouseCoopers UK and Queen

Mary University of London School of International Arbitration, 2006), available at<www.pwc.co.uk/eng/
publications/International_arbitration.html>. This follows from the finding that 19% of corporations undergo
recognition and enforcement proceedings or litigation of some sort, either during or after arbitral proceedings,

which ironically are entered into to bypass litigation. Id. at 6.
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ﬁ'ﬂﬁumuﬁmzquzyﬂmammsﬁiﬁﬁﬂﬁulﬁ maﬂaaj’gmﬁmdwﬁﬁammiwﬁiamiﬂazﬁw%
Tumsnesfosadludma auohleasnazesmansuafegmelade 11(3) wis
U QINAITIBDIN Fommualimasmieafesnanasuuanulunsanddam
aualanamsiinaniu wisun3 vedu WWaa1lih “deduanszivdedimnlaems
ai.gfy,ﬂmﬁ;mmﬁsﬁwa@ﬂﬁmﬁﬂﬂmﬁ'ﬂ'ﬁi’nm«’ﬁmmmaungmmﬂﬁﬂﬁuﬁu{lauﬂaﬂﬁﬂﬂgwuwﬂ
meluuazszniadsand wamsniganoslasumateAuTasea luhueAeddu mdn
peIANOUN INANINMINHARNTLLA:IATUNM TN UL TIAUMUINEIBIABE 9NN
nseuNgVIneLAiuil”

[WAMSNAIDBIRTIIEUd N IUATIIERI NUa N AN e lul ssinAag
ﬁ”gmﬁﬂaﬁmgﬁfyfy,mﬁuﬁﬁﬁh SlsmInds A mIsnandsealumsidedaveu
§1119700AU (competence—competence) @uldmnualilungnmeoutiuuvenanln
ANIN1INIIAITZAINIUTZINADDIAMINITNIBNITNHANIUNITAIIININIU ITNAUAY
anlaznzi (“UNCITRAL Model Law”) 8 16’ ngufaunaninanaislsznisne
gnnanmzenanlanams uiud aazeuanTanmmsiemnafiazanfiunszuiums
auanlnnaimanely 50LLﬁd1ﬁjﬁmmwﬁﬂﬂmwﬁﬂﬁ]ﬂﬁiﬁuﬁﬂﬁﬂmmﬁagiﬂaﬂﬁfy,mwmgiyﬂm
AR Anzeuanlana1Msisnaitadedeliudofeiiuseonnuiegvesdyan
aualanams domamnsaifdadesesdonanlilumends amzeuglanainsi

g19lunsidadedoiailesauieinuoe laudasoodyaIoua lnaain1s Jua

ICDR International Dispute Resolution Procedures, June 1, 2010, art. 21(3), available at<www.adr.org/icdr/>.
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 330 U.N.T S. 3, 21
U.S.T. 2517, T1.A.S. No. 6997 [hereinafter “New York Convention”].

Gary B. Born, International Commercial Arbitration 89 (2009).

UNCITRAL Model Law on International Commercial Arbitration, with amendments as adopted in 2006, United
Nations Commission on International Trade Law, U.N. Docs. A/40/17, Annex I and A/61/17, Annex L.
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(competence—competence) nuFaiiliia1sING00BOUE IWIATRIAMZBUN TANAINS
AeuflazAstuneumaiinnaunsetisfumuing doneufiazdoaul meitdesiu
A1a 9 1ueazesAn R IARRIMIUALNEIRLAY?
athalsfimu densiimenicasansalinanislumsimdsdsnraiuglasinse
maAndiunszuumsenalanansld muilanarlineunthihmainmhisivanu
nszuIUMIBYAN IARRINMIMuDe 11(3) uisendIuATHINeIN LATEAINRIINGIIYN
wagindumsilesiuiilimadimdomuiieraduguassarensiniunszuiuns
aualnnaIng o9 luanuduadouds luiuntyaiamullegsdauddluendya,
unsieedn wenani el a.A. 2003 sartungnineszniedsana WRasaninala
fumnzandmsumslinanmsnimeeasiamaliazainuaziarlansimasi
HesFesiufiuaflumatoazmnzay uazldfinAnAeuioneulsulimMas N snuNINUY
mMsAniunszvIuM e lanaInstaluuiensdl uARanalalaliaeg1gliodis
Faudoilunsdilathofouaalimaiimdsiuilosfosdufiuails nilslunsdima
snsafifdamuiessesiniiuaila laun ﬂizﬁﬁlﬂﬂﬁﬁﬁmmﬁi’fyfmmgfyﬂmmmi
(unsdimidundaauinieduasosnszuiumssuanlanainsannmsesnmdons
gaoma) lusasidnnsdamiodudesmsAuasonnsamaluuiadesiisnunsaes
mulanszuiumssyanlanaimsia:
“ehanfdmdomuiessesiniuainsldladufirsdetesaniosveondnnms
vousuivdesasesmamelsamne InawmzegudsmsUiwsnasiimaomes
mumavasiaudiupf uua (n) asslludjuamudgareuplanaing...
30 (A) MIANATBILINEINIBRIMaEIlUATIAIY 9 WUAN NI1T9IANT
afomEunsng uazmsanazate [lunsdndefnmanaieraingnszuiuns

aualagaimslal”’

Gary B. Born, International Commercial Arbitration: Commentary andMaterials84—85, notes 4, 5 (2d ed. 2001).
7 5Y.B. Private Int'l Law337, 338, para. 5 (2003).
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WAsMIAe q Mhwld” Aoy undgaanildmuliededaudsumsiunsiesios
Tumaledimsaniunszuiunseuanlanaimsnelieudguiuasissesnud,
A1a0198gIuAN SN MFsmunsfesesdniunfinsedimdosziunisaAniu
AszuIuMIaUa InAaINInlA°

fomo 9 wshdionadivesuieldininlumameludsanausmadold “fuwaliy
fazuanseenlurimesh madnhiuniooways:Tovtizesafinm uazmaszliviunds
TaumnAzesau innzdeinhnlumsuntlesaumnfzesnu wihgimna:ldnnass iy

1resrslsanu”’

naAe wARsaananIalidumaraddyiilimaunsnues
nszuIumMIaualanaIMs lnefaazssnsiamamiesefinniisunsading
nssvaumsenanlanamslunsdifsaeluil (1) dmdsmuginmaiiunszuiums
auanlanainsfrenisesnmdomuAniunseuqlnna1ns (Anti-Arbitration
Injunction-AAI) (2) SFNMIANINATAINMIANTAWBY 9 WBANATBINTZLIUMS
aualanaimameniseendsiuiesiesAuiuaf (Anti-Suit Injunction-ASI) waz
3) insanadnelulagldldeanmaoula q noiu Fovssunsdmanii sy le
ARINIUACNaNg 19 1uN1531989aU8119889AU (competence—competence) 1Agn
LﬁﬂLﬂULL@ZQﬂNﬂ\j{l’”lJJVlULﬁEIﬁ’:ﬂéu Lﬁaﬁaﬂﬁuﬁmaﬁaumﬂmmmi myAniuAnluma
U nADULEAAIIMINEITNANIWDUN I ALTINTUIUMTEUAN TARAIN 33110
Uszine
unANuiITngUszasAmeAnmuIM e mMasnigUfiAademanoUsing
Auiumsismslaismanislumuisnsananlihesuielilinszuiumsounnln

pamariinaalyla maluanigawimlasumadnnzinnunanui Wesanduman

This is the case insofar as international law is concerned. National laws may still prohibit injunctions intended to
interfere with the arbitral process. Indeed, if a state adopts art. 16 of the UNCITRAL Model Law, which com
prises the doctrine of competence-competence, then no courts in that state retain any discretion to interfere with
the arbitral process.

Julian D.M. Lew, Anti-Suit Injunctions Issued by National Courts to Prevent Arbitration Proceedings, in Anti-Suit
Injunctions in International Arbitration, IAI Series on International Arbitration No. 2, 25, 39 (]. Gaillard ed., 2005).
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IsuanuislumsveliivensuuaztsAumumininseseuqlanainis lusms
fsznAansgedmdnduinssesviininmanlnaigalulandiwauminuie
WRIBUR BNIUSENTINTIAma R IuiiunumERReMImM Il s’ uAas
uasglAliAMMAT ANNIUAY WRzATILIUMSEASTINATUS AN Bavadszne
sndgamImauiunfvedeudyniunsiivesnannie” folundnin HL3UNS09919
Fenmalunasslanasgnilslumfuuassoesdsanaanigomsn Jormauaigusa:
nasgningunedusosaue”

wennil vesudenanlin “SgmAmndnudacssiinnusvAngeuiiezUfin
mmwﬁmzﬁﬁiuauﬁ'zymw[umﬁmas’n]ﬁwﬁmmsaan%’uLta:ﬁﬂﬁummﬁﬁmmaoﬂmz
augnlanaims samdonsdnsgmasudldufifnuinm odu dessmAviasiaz
Uﬁﬁﬁmmﬁfyfmaquﬂmrf;mmﬂﬂﬂhjﬂauﬁmﬂgmmw%aLﬁﬂaauﬁ1§w1ﬂiﬂﬂlﬂﬂau
fangnmelassayamaFecansama)” lusasimasnsgnamamumeiy
fourAsnay waliiigoursmautuiinseniezimasiuilesseoiuiuaiiiie
sivayunszvaumsenanlanaims sglsimu mssenmdmuiesiesiiiua
Tnemamaineemisaomaededs IuddaliunanuilestiudemauamsisAa
U 5 Te ﬁﬂwaﬁwmﬁﬁnimw’jw:ﬁﬁwﬁ"ﬂﬁmﬂaﬁ%aﬂﬁuﬁuﬂﬁLﬁaﬁjmsaﬂﬁfyfyw
aualanaimanseld egulsinu neufie:nandemmumail meanudTlad

mudinnsuIumssyan lnnamsuacmmunessesdniiuafdudsd v

The following three considerations were identified in a recent survey on corporate attitudes and practices as
material to forum selection for recognition and enforcement of arbitral awards: (1) where the non-prevailing
party has sufficient assets; (2) where there exist effective recognition and enforcement mechanisms; and (3) where
the New York Convention applies. International Arbitration: Corporate Attitudes and Practices2008, at 11 (Price
waterhouseCoopers UK and Queen Mary University of London School of International Arbitration, 2008), available
at<www.pwec.co.uk/eng/publications/international_arbitration_2008.html>.

""" The World’s Top 100 Non-Financial TNCS, Ranked by Foreign Assets, 2007and Top 50 Financial TNCs Ranked by
Geographic Spread Index (GSI), 2008, inWorldInvestmentReport2009: Transnational Corporations, Agricultural
Production and Development, 17/09/09 (WIR/2009/TNCs) at 225, 234.

Status: 1958, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, UNCITRAL (October
6, 2010), available at<www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html>.
Note, however, that the United States has declared that it will apply the New York Convention only to recognition
and enforcement of awards made in the territory of another contracting statel

Gary Born & Peter B. Rutledge, International Civil Litigation in United States Courts 4 (2007).

Born, supra note 4, at 1052.
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fetsUszmsniladermaimdumnsnugemssdiunszuiumssyalanams
diaflumseenmdsmuaifiunszuiumsouglanaims nsemslisensunsetoAu
muAIIATRsANzau lAna1Ns " MdsUsaaniiuufnfinfoafodumdoim
fesseoiniiuni wiiflesa1nizmsiiwiednaenszuiumseualnnainis
snnnfazdumsiuiiosSesiuiiuad 35msiidogniend “mdomudufinnszuiums
aualanans” (AAD wnanuil md masmuAiiunszuiumseuanlanains
(AAD TG masmanmmuanduaieuanlanmmsluinanaiu A
Auasasiansbilidiiumseuanlanammaielimaiisdefonnureuiiangnmne
gasnszUIumMIananlANAIMS uazAmdsnunesmanlireuduieifumssensuua:
JeAumudinn Aefivesuliuuinh mslimsiiddomudiiiunszuaumsenantn
na1ms — wilunsainduaiouanlanainis “lddnanaiundedulun: 1490016

16

n3elussalfuala”’ wWesnnAdeindniunssuiumsenatnnainsladuly

TuunaRenuiunand s lumsINadeveud1IBBIAN (Competence—competence):

1

Aunsaingamndeladenioufissanuiegpesdyaieyalanams Al
mstazimdsmumdiumaneounlanams @oudaziui.. 61uaRona
219lnTUNIIVIRIlnaYdINAITIBDSN) [fipunenainnNuERanFaa:
uNINLTIEINIIlUNININZOUEINIIVRINUTDIAML DN IANRINT NIBUI
mafisanpesmamelulsmaduieiuanuiioguesdyaieuanlnnains
(newmzesubmanmsaniunszuiumssyanlanmmslamnuluensne
gauraiy) Tumssesvenomundonan msliruzeualanmmadugiasan
auan melamsnsiaasvzasmanlaimsaifiunssuiumseuanlnnainis

Tunguavesmanu”

As John Fellas notes, “It is important to note that this [type of] injunction is aimed not at the foreign court, but
rather at the party pursuing the foreign lawsuit—on the ground that that party is subject to personal jurisdiction
in the U.S. court. Failure to comply with an anti-suit injunction, therefore, is a contempt of court, and punishable
as such.” (footnotes omitted). John Fellas, Anti-suit Injunctions in Aid of Arbitration, 756 PLI/Lit 103, PLI Order
No. 10796 at 106 (March 2007).

' Te., not even when the agreement is unenforceable pursuant to art. II(3) of the New York Convention.

7" Born, supra note 4, at 1054.
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WeAniunszuaumsenaninnamsmelianmemsmsznisyszmea ICC) a nyoth3a
Tneshomaginmihenieigzdusyiamia Ay duaienanlanaimsisliing
nau"” wanafindeadsiuilldgnaanaicludnainioludsznaundalunseen
mﬁ?ﬂﬁmmiﬁhLﬁuﬂi:mumimgmﬂmmmi %ﬂﬁmﬁﬁﬁlﬁ'ﬂ’jwﬁaﬁmmwaquﬂmﬁgmmi
senianiisnugessgiventudadudsleedmensa: leennnsaniunscuiu
fnsanluduenanlanamaresindumsan® deluniil masgAaun dszmAuaum
IifimdenusifiunszvaumsenannnamsmelianmmemsfmaznioUszmea Tngdg
MR NSzUINMTNTeD MIRenANaUIlARRINT (forum shopping) UazgNsInl
Tunaetszanludumssaunslasunmsitdeds”™

madwaunilsladmdomudnivnszuvinnseuanlnnaimsiivedniiesian
graraiesnmduaziieduasasansaaslandlumsldsumaderoludua
Aethadu madsanAundaluainilsliifedeledsnie g Imananugeusiy
%’;ﬁsﬁsmg@umnﬁﬁammqﬁﬁﬁ;ﬁiLﬂuﬁﬂﬂaiuﬂﬁaﬂaﬂ'ﬁ’gvlsimsgﬂﬂmﬁﬂiﬂaﬁaﬁmmﬂ

auqlanain1s” madsanAdulaildedridsauasasdinsdnlunfnis doriiy

% The Hub Power Company (HUBCO) v. Pakistan WAPDA and Federation of Pakistan, 15 Mealey’s Int'L Arb. Rep.
A1 (No. 7,2000) (Pakistan Sup. Ct., 2000) (arbitrated cases: 16 Arb. Int'1439 (2000)).

Companhia Paranaunse de Energia (Copel) v. UEG Arauncaria Ltda., 21 R.D.B.A. 421 (Curitiba Court of First
Instance, June 3, 2003).

Eliomar de Souza Coelho v. César Epitdcio Maia e Solomon Guggenhim Foundation, Relator: Ademir Pimentel 4
Rev. Brasileira de Arbitragem 110 (2004) (Judgment, October 29, 2003), with a note by Claudio Lampert and Joel
Renno, Jr.

*' Lac d’Amiante du Canada Ltée (LAC) v. Lac d’ Amiante du Québec Ltée (LAQ), J.Q. (Quicklaw) No. 5438 (Quebec
Court of Appeal, November 29, 1999) at para. 9.

AES—Uruguaiana Empreendimentos Ltda v. CBEE Companhia Estadual de Energia Elétrica, TJCivRGS-2, Ags.
Ins. No. 70004506424, 70004535662, and 70003866258, Relator: Tresinha de Oliveira Silva ( Judgment, November
13, 2002).
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» Himpurna California Energy Ltd. v. Republic of Indonesia. Extracts of the Interim Award dated September 26,

1999 and the Final Award dated October 16, 1999 reproduced in25 ICCA Y.B. Com. Arb. 109—215 (2000). See Law
and Practice of International Commercial Arbitrationpara. 7.01 (A. Redfern & M. Hunter eds., 4th ed. 2004), West
law “UK RH 7.01” for the developments in Indonesian courts after the second arbitration was commenced.

*  American Life Ins. Co. v. Parra, 25 F.Supp.2d 467 (D. Del. 1998).

®  Masefield A.G. v. Colonial Oil Indus., Inc., 2005 WL 91770 (S.D.N.Y. 2005).

2 Republic of Kazakhstan v. Istil Group Inc., [2007] EWHC 2729 (Comm.) (Q.B.). Furthermore, in Elektrim S.A. v.
Vivendi Universal S.A., [2007] EWHC 571 (Q.B.) and Elektrim S.A. v. Vivendi Universal S.A., [2007] EWHC 571
(Q.B.), the court indicated that AAls could have been issued had certain requirements been observed.

¥ Galini Costruttori S.p.A. v. Federal Democratic Republic of Ethiopia, Addis Ababa Water and Sewerage Authority,

ICC Case No. 10623/ AER/ACS, 21 ASA Bull. 59 (2003).

*  High Court, Dhaka, Decision of April 5, 2000 regarding ICC Case No. 7934/CK, reported in4 ASA Bull. 821 (2000).

" Union of India v. Dabhol Power Co., IA No. 6663/2003 Suit No. 1268/2003 (Delhi High Court, 2004).

9 7 1/szanil 2555 \

17




mafimdsmnuaifiunszuumsenananamstuiumsaiuauunszunms
aun A3 AeanasainIA $ Tasansgamsnuasitaded lunsdininmsiaisanaf
YIMALESITY luﬂm:ﬁmsﬁhLﬂuﬂs:mumsaumﬂm@mmiﬁﬂﬂﬂﬁuﬁuaq BONNIN
mslasumsifiadelaema Addedaiimninadiosdefisinglszaodusznisnis
RINITNVUUAADUA IAARIMIUNINNUSTg (Federal Arbitration Act #38 FAA)™
welvmsszivteimmiulymennusing? wmanaluiuesAeriuilagniiluld
TneFagnssainA 2 sosanigewim dienandes “Anumiiuazalineniiunnoy
pasmIAniuARLUDATIILY

dlefinsanissunnezasmdsmudiiunssuiumsenanlanaimsioadona
N3:NUABATZUINMTOULIAAAINMITTI0UsHNA 1afiaodeARnImAefigonds
sxiniosdaeuanlanarimasiusasie:lslaiig mamsfiumstiielimadimas
fudiunssumssyalanmmslasuiunimiedananiulylihmdsezisuiu
gavndhenatuauulainsujiamuduaienanlanains enlareumiensou
Msaoreraiioiiumsineudimmiefitudses wievelfimseanmdsnusiiums
mosuanlanainis M “masiuilessesmniiuaf” luunanuinuedo A
TuesmaniingUszaeAiemunszuIuinsanadlumolszma doSesvelasfianu
fazdnpnenszuaumssuanlanams Guudezaaliiduedsdu mdsiuiecias
Aufiuaffasnanmanieagnasuilildmaninszuiumssyanlanmmsliesn
Mdouitiy gRimmivszasfelmadisdonuitesesmiiiunfoadum3esrorma
Fonuoglueng e mangamilumsaniunmsmeeuanlanaimseglupnsung nie
FaulAffiiang1ua (forum conveniens) malomalumaRenmatuil giinnaas
pazminfefirunfzasmalupginaiiunndeiuisiiunsesnmdomuiiesso
AtuAR

voiuna mdsmuilesiasdniuafidumsaivayunszuumsoyaln

ARINT LlmdauiudemnuandunszuInmMseuaI lnnain1s deAduidennany

¥ 9uUScC.

* ReY. & A. Group Sec. Lit., 38 F.3d 380 (8th Cir. 1994).

¥ SATCOM Int'l Group p.l.c. v. ORBCOMM Int'l Partners, L.P., 49 F.Supp.2d 331, 342 (S.D.N.Y. 1999), aff'd205 F.3d
1324 (2d Cir. 1999).
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Born, supra note 4, at 1044—45.
*  Although parallel foreign proceedings of arbitrable matters are against the rules of the ICC and the LCIA (see text
following supra note 1), according to certain U.S. courts, they are consistent with the New York Convention. This

point is discussed in greater detail infra.
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% Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 638—40, 105 S. Ct. 3346, 3360, 87 L.Ed.2d
444. In consideration of art. V(2)(b) of the New York Convention, the court held: “As international trade has ex
panded in recent decades, so too has the use of international arbitration to resolve disputes arising in the course
of that trade. The controversies that international arbitral institutions are called upon to resolve have increased in
diversity as well as in complexity. Yet the potential of these tribunals for efficient disposition of legal disagreements
arising from commercial relations has not yet been tested. If they are to take a central place in the international
legal order, national courts will need to ‘shake off the old judicial hostility to arbitration,” and also their customary
and understandable unwillingness to cede jurisdiction of a claim arising under domestic law to a foreign or
transnational tribunal. To this extent, at least, it will be necessary for national courts to subordinate domestic
notions of arbitrability to the international policy favoring commercial arbitration.” (internal citations omitted).

% Fellas, supra note 15, at 13—16. While Fellas characterizes the Second Circuit as adopting the conservative approach,

Arif Ali et al., Anti-Suit Injunctions in Support of International Arbitration in the United States and the United

Kingdom, 11 Int'JA.L.R. 12 (No. 1, 2008), and the author of this article find that the Second Circuit actually adopts

the middle ground standard.

Ali et al., supra note 36, at n.12: Goss Int’l Corp. v. Man Roland Druckmaschinen, No. 06-2658, 2007 WL 1731573

(8th Cir., June 18, 2007) (quoting Gau Shan Co. v. Bankers Trust Co., 956 F.2d 1349, 1354 (6th Cir. 1992)). See

Kaepa, infra note 38, at 627 (observing that the restrictive standard “elevates principles of international comity to

37

the virtual exclusion of essentially all other considerations”); China Trade, infra note 47, at 35 —36 (“an antisuit
injunction ‘effectively restricts the jurisdiction of the court of a foreign sovereign,” and thus ‘should be used

sparingly, and should be granted only with care and great restraint.” ).
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Ali et al,, supra note 36, at 14. They cite the following cases at n.22: Kaepa, Inc. v. Achilles Corp., 76 F.3d 624,
627—28 (5th Cir., Feb. 14, 1996); Seattle Totems Hockey Club Inc. v. Nat'l Hockey League, 652 F.2d 852, 856 (9th
Cir. 1981).

Ali et al., supra note 36, at 15.

39

" New York State in the Second Circuit is a particularly favored seat in the United States for international arbitration.

See Stephan Wilske & Todd J. Fox, Chapter II: The Arbitrator and the Arbitration Procedure: The Global
Com-petition for the “Best” Place for International Arbitration—Myth, Prejudice, and Reality Bits, in Austrian
Arbitration Y.B. 383, 403 (Christian Klausegger, Peter Klein, et al. eds., 2009). In general, the jurisdictions within
the Second and Fifth Circuits see much economic activity, and many multinational firms are located in these
jurisdictions. It is therefore reasonable to assume that these circuits each get a large share of the arbitration-related
litigation in the United States

T Alietal, supra note 36, at 16.
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' Ledee v. Ceramiche Ragno, 684 F.2d 184, 186—87 (1st Cir. 1982).
® Id.at 187.
1o Bergesen v. Joseph Muller Corp., 710 F.2d 928, 932 (2d Cir., June 17, 1983).
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Laker Airways, Ltd. v. Sabena Belgian World Airlines, 731 F.2d 909, 928 (D.C. Cir., Mar. 6, 1984) [hereinafter
Laker]

Ali et al., supra note 36, at 13. See also Fellas, supra note 15, at 107.
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China Trade, supra note 47, at 35.
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*  LAIF X Sprl. v. Axtel, S.A. de C.V., 390 F.3d 194 (2d Cir., Nov. 23, 2004).
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Fellas, supra note 15, at 118.
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»  Comverse, Inc. v. Am. Telecomm:., Inc. Chile S.A., 2006 U.S. Dist. LEXIS 76791 (S.D.N.Y., Oct. 23, 2006).
*  Id.até.

®  Id.at3.

* Id. at 14—15.

¥ Id.at7.
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% Laker, supra note 47, at 915, 926—27, 928—29.
*¥  China Trade, supra note 47, at 36.

% Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 335 F.3d 357, 368 (5th Cir.,
June 18, 2003) [hereinafter “Pertamina Fifth Circuit Defensive ASI Opinion”].

China Trade, supra note 47, at 36.

% Suchodolski Assocs. Inc. v. Cardell Fin. Corp., 2006 U.S. Dist. LEXIS 83169 at 4 (S.D.N.Y., Nov. 16, 2006) (emphasis

added).
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®  See Empresa Generadora De Electricidad Itabo v. Corporacion Dominicana De Empresas Electricas Estatales, WL

1705080 (S.D.N.Y., July 18, 2005), at 7—10.
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*  The preliminary facts are given in Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi

Negara, 500 F.3d 111, 113—15 (2d Cir., Sept. 7, 2007) [hereinafter “Pertamina Second Circuit Opinion”]; Pertamina
Fifth Circuit Defensive ASI Opinion, supranote 60, at 360—61.
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*  Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 190 F.Supp.2d 936 (S.D.
Tex., 2001).

*  Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Nebara, 264 F.Supp.2d 470,472 n.1,
473,480 (S.D. Tex., Apr. 26, 2002) [hereinafter “Pertamina Texas Southern District Court Opinion”].

7 1d.at 474, n.3.

® Id.at483.
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”  See Pertamina Second Circuit Opinion, supra note 64, at 115.

?  Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, 364 F.3d 274, 310 (5th Cir.,
Mar. 23, 2004) [hereinafter “Pertamina Fifth Circuit Award Enforcement Opinion”]. Certiorari on this order was
denied by the U.S. Supreme Court in October 2004 (543 U.S. 917, 125 S.Ct. 59).

™ See Pertamina Second Circuit Opinion, supra note 64, at 115.
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' Supra note 35 (emphasis added) (internal citations and quotation marks omitted).
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Smith/Enron Cogeneration Ltd. Partnership, Inc. v. Smith Cogeneration Intern., Inc., 198 F.3d 88 (2d Cir., Dec. 8,
1999) [hereinafter Smith/Enron].
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1% Ibeto Petrochemical Indus. Ltd. v. M/T Beffen, 475 F.3d 56, 58—59, 63, 2007 A.M.C. 213 (2d Cir., Jan. 17, 2007)
[hereinafter Ibeto Petrochemical].
% Miller v. Flume, 139 F.3d 1130, 1136, C.A. 7 (Wis.) (7th Cir., Mar. 24, 1998).
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1% Theto Petrochemical, supra note 104, at 64—65.

7" Furthermore,inS.G. Avipro Finance Ltd. v. Cameroon Air-Lines, Respondent, 2005 U.S. Dist. LEXIS 11117 (S.D.N.Y.
District Court, June 7, 2005), the S.D.N.Y. issued an order to compel arbitration which, when combined with the
public policy rationale, justified an offensive ASI against a paralle]l Camaroon action in which no AAI was sought.

% Laker, supra note 47, at 928 (citations omitted).

' Affymax Inc. v. Johnson & Johnson, 420 F.Supp.2d 876, 884 (N.D. Illinois Dist. Ct., Feb. 28, 2006) [hereinafter

Affymax].
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Pertamina S.D.N.Y. Opinion, supra note 86, at 300.

" 1d. at 289.

" Storm, L.L.C. v. Telenor Mobile Comm. A.S., 2006 U.S. Dist. LEXIS 90978 (S.D.N.Y., Dec. 15, 2006) [hereinafter
Storm, L.L.C.].
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122 PepsiCo Inc. v. Oficina Central De Asesoria y Ayuda Tecnica, C.A., 945 F.Supp. 69, 71—72 (5.D.N.Y., Oct. 28, 1996)
[hereinafter PepsiCo].
' The cases in which these questions were asked bind only the jurisdictions of their issuing courts, but may still be

persuasive in other jurisdictions.
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" See text accompanying supra notes 50— 60.
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See PepsiCo, supra note 122.

' See text accompanying supra notes 61— 62. See also Affymax, supra note 109, which states: “[Tlhe case for an

anti-suit injunction is most compelling when a party seeks to both enforce a judgment and avoid duplicate

litigation.”

7 Gee Storm, L.L.C., supra note 120. Although an AAI was present in this case (which characterizes the sought-after

ASI as defensive), the decision places heavy emphasis on the element of bad faith, and therefore could be referred

to in subsequent actions for offensive ASIs.

"% See text accompanying supra notes 111—19.

' Seethe discussion of some judgments’ implicit disagreement with the innocuousness of parallel litigation to the

arbitral process, accompanying supra notes 108 —110.

0 Geein particular the discussions of Paramedics, Smith/Enron, and Ibeto Petrochemical, accompanying supra notes

96 —107.
Seethe discussion of Ibeto Petrochemical, accompanying supra notes 104 —107.
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Affymax, supra note 109.
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"** " Discussion of the first line of the Pertamina litigation, accompanying supra notes 64—74.

B Chromalloy, supra note 75.

"> Seethe discussion extrapolating from the first line of Pertamina and Chromalloy, following text accompanying

supra note 81
% Seethe discussions of Laker and the second line of the Pertamina litigation, accompanying supra notes 82 — 94.
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